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In the numbing complexity of contemporary American government, it is the fragments, bits, and details of particular issues that draw attention to themselves and capture our interest.  In the density of governmental detail we rarely see a subject in full or get a clear look at the big picture.  I am pleased to report that one of those rare moments is here.  


  I have at hand a recent report on the remarkable extent to which the American federal system, that system by which power and sovereignty are shared between the national and the state governments, is being centralized.  Year after year more and more bits and pieces of state government are taken over by the national government through several processes that, together, are known as “federal preemption.”  The report to which I refer is Beyond Preemption:  Intergovernmental Partnerships to Enhance the New Economy
;  written and published by the National Academy of Public Administration.  In just fifty pages Beyond Preemption simplifies a very complicated subject, making it understandable to laypersons, which is to say, nonlawyers.  More important, along with its general findings and its description of the rapidly changing terrain of American federalism, Beyond Preemption includes practical and timely suggestions for returning to a more balanced allocation of powers between the states and the national government.                


The primary findings in Beyond Preemption are these:



Two-thirds of all federal preemption laws have been enacted in the last 40 years.  “Much of the current pressure for these uniform laws, rules, and standards is coming from the proposed need to facilitate business operations and protect consumers across multiple political borders, and these standards often can be most easily and quickly adopted by Congress and through the international treaties negotiated by the federal government.  When this happens, any inconsistent state and local provisions are preempted—often forever.  National lobbyists for business, labor, environmental, civil, and other rights often have greater influence in supporting uniform national standards than have the countervailing lobbyists for federalism principles.  At the same time Congress has been preempting state and local responsibilities, it has been deregulating the private sector and offering businesses more incentives for flexibility in their operations.  New technologies and globalization appear very likely to continue to strengthen pressures in this same direction.”


“This trend toward centralization is a cause for concern because it under-values the benefits that can be added to many regulatory programs and policies by intergovernmental partnerships between the federal government and the state and local governments, and it restricts their discretion to use existing or improved methods to meet implementation requirements for which they often become responsible—financially as well as programmatically.  In this situation, the preempted governments are particularly concerned about federal limits placed on their revenue-raising abilities.  Caught in this tightening squeeze, the state and local governments are increasingly feeling a loss of control over their own destinies.


“The federal government is contributing to the growing structural imbalance in state and local budgets and the worsening prospects of these governments for achieving financial stability.  These governments have much less ability than the federal government to overcome such imbalances except by making unpopular—and arguably damaging—cuts in public services.”


“Federal preemption of state and local powers is only one of several tools for implementing nationwide policies and procedures.  Until recently the most common way to engage state and local governments was by imposing conditions on federal spending of intergovernmental grants, loans, loan guarantees, and cooperative agreements [think No Child Left Behind, for example]. . . .  This approach relies on the federal government’s Constitutional spending powers rather than on preempting state and local powers without compensation.  But, as federal budgets for domestic programs have been stretched thinner, Congress has increasingly relied on unfunded mandates and preemptions to achieve national goals while disavowing federal financial responsibility.”


There are readily available alternatives including partial preemptions, federal-state performance partnerships, uniform state laws, interstate compacts, and federal incentives to encourage consistent state action.  “The common theme among these alternatives is the idea of intergovernmental partnerships, which can be sustained through multilevel consultations and agreements, but which are endangered by unilateral actions” by the federal government.


There is very little evidence “that Congress or federal agencies are either preparing or using the assessments of intergovernmental impacts required by the Unfunded Mandates Reform Act of 1995” or that this act is ineffective.  Unfunded federal mandates are alive and well, and the load shifting bills are being paid by your cities, school districts, and states.


Although these are fairly hard hitting findings, the report’s recommendations are reasoned and civil, including a proposed new Intergovernmental Partnership Act; a Federalism Action Plan “powered by the national associations representing the state and local agencies”; a national dialogue on American federalism put together by the National Governors Association, the National Conference of State Legislators, and other public sector interest groups; and a federalism research agenda put together by the National Academy of Public Administration to fill the vacuum left by the late and lamented Advisory Commission on Intergovernmental Relations (ACIR).  These are all excellent recommendations, and their implementation should make civic and business leaders more aware of the problem of federal preemption,  They might even slow the processes of centralization.  One can only stand in admiration of the patience and civility of the excellent scholars who oversaw the development of this report—the always thoughtful DeWitt John of Bowdin College, the sagacious Carl Stenberg of the University of North Carolina, and Charles Wise of Indiana University, whose name is also his description.  Those of the National Academy of Public Administration staff who worked on and wrote the report, including Bruce McDowell, Suellen Keiner, Eric Landau, Daniel Driscoll, Alejandro Mares, and Ashley Dugger, are also deserving of our admiration.  And the National Governors Association should be thanked for their financial support of the project that resulted in this splendid report.


The editorialist has a license, when it seems called for, to be less than civil and reasonable, and to ask provocative questions.  Here is one. Based on the hard hitting findings in this report is it possible that real progress on the serious matter of federal preemption, real progress on rebalancing the powers of the states and the national government,  will only be made when states and localities either refuse to implement unreasonable mandates or implement them passively? 
� Available at the National Academy of Public Administration, 1100 New York Avenue, N.W., Suite 1090 East, Washington, D. C. 2005, or at  www.napawash.org.
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